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MOTION FOR NEW TRIAL BASED ON NEWLY DISCOVERED EVIDENCE AND MEMORANDUM IN SUPPORT

Pursuant to Federal Rule of Criminal Procedure 33(b)(1), Faraday Hosseinipour moves this Court for a new trial based on newly discovered. After the jury delivered a verdict in this matter, Ms. Hosseinipour discovered evidence that the Government was in possession of material, exculpatory evidence that it failed to disclose to Ms. Hosseinipour. As such, the Government committed a Brady violation, which warrants a new trial. 
In both pre-trial and trial proceedings, the Government represented to both Ms. Hosseinipour and the Court that it was complying with its disclosure obligations. Ms. Hosseinipour reasonably relied on these representations, and the Court “absolutely trust[ed]” those representations. However, the Government failed to live up to its promises. Regardless of its intent or even whether it was an accident, the Government’s suppression of material evidence requires that the Court issue a new trial for Ms. Hosseinipour.  
In its response in opposition to Maike’s motion for new trial, the Government admits (1) it received access to Reynolds’ entire database; (2) the lead prosecutor had access to Reynolds’ entire database; (3) the prosecutor shared the access with the Government’s lead investigator; and (4) the Government did not disclose this evidence to Ms. Hosseinipour or her counsel. This database permitted the Government to run specific searches for information that it would like to present at trial, and it would have allowed the Defendants to perform similar searches. Running specific queries on the database would have permitted the Defendants to present substantial exculpatory evidence that would have directly rebutted the Government’s primary theory of the case. Hosseinipour discovered after trial that (1) less than 63% of i2g participants lost money—unlike the more than 96% loss rate that the Government depended upon to prove a pyramid scheme—, and (2) more than $28 million in commissions were filtered out of 101-i. 
This evidence was material for both counts I and XIII as a pyramid scheme was defined as a scheme to defraud for both counts.  Moreover, this exculpatory evidence directly contradicts the evidence that the Government presented from (1) Jerry Reynolds, (2) William Keep, (3) Agent Sauber, and (4) Agent McClelland. It also directly rebuts Keep’s opinion that i2g was a pyramid scheme. Given the Government’s undisputed suppression of such evidence, a new trial is warranted.
FACTUAL AND PROCEDURAL HISTORY 
	Through its opening statement, closing argument, witness testimony, and presentation of evidence, the Government told the jury that almost everyone who participated in i2g lost money —more than 96% of participants—except for the owners and certain distributors who knew the whole company was a fraudulent pyramid scheme. Underlying their theory was Reynolds’ data and Keep’s opinion. At trial, the Government specifically represented to this Court that Reynolds’ data was “gold. “The defense was not permitted to rebut Keep’s opinion with expert testimony and depended solely on being able to attack the foundations of his opinion. 
	After trial and Hosseinipour’s appeal, the Government admitted that it received access to Reynolds’ entire database. The Government’s access allowed it run searchable queries of the data, and the Government suppressed this evidence from Hosseinipour. This evidence directly contradicts the data that was presented at trial, which the Government’s contemporaneous statements reflected were “gold.” It also directly rebuts Keep’s opinions and the information that Keep relied upon in reaching his conclusions. 
A. The Government’s Opening Statement
The Government relied on 96% in opening and closing. (DN 485, #3735; DN 671, #7724). In its opening, the Government claimed that “the defendants together defrauded people out of more than $30 million. This evidence will show that about 96 percent of the participants in the pyramid scheme lost money. That’s about 17,000 people, who together lost millions of dollars.” (DN 485, #3735). 
B. Evidence at Trial
i. Reynolds and 101-i
In its effort to prove a pyramid scheme, the Government introduced evidence to show the percentage of IBOs who lost money. (DN 498, #4163.) Government witness Jerry Reynolds created and maintained I2G’s system that tracked financial data. Before trial, the Government instructed him to create certain spreadsheets. (DN 498, #4209, 4217.) For example, US-Exhibit 101i, named “participant gain-loss,” purports to show how many IBOs earned more than they paid to I2G and how many earned less than they paid. (DN 498, #4163; DN.487, #3876.) The Government said “101-I is participant gain/loss.” (DN 680, #8269). 
Reynolds falsely testified that 101i reflected all the gains and losses tracked by his system. (DN 498, #4163). The Government had Reynolds testify that “integrity and transparency are crucial” to what his company does, and he maintains control of his database to ensure it is not manipulated. (DN 498, #4155). 
[bookmark: _Hlk213008387] 	The defense asked Reynolds about the significant information he had about I2G and whether he had presented it all, and he said to his knowledge all the information was presented. (DN 498,#4177). The Government represented that it had “already produced [Reynolds’] materials to the defense.” (DN 679, #8248). The Court viewed Reynolds as “an extraordinary witness.” (DN 681, #8340). 
[bookmark: _Hlk213008442]The Government told the Court that Reynolds and his company “kept track of all the data for the company, for I2G they kept track of every sale that was made, all the commissions that were due, all the checks that were paid out, et cetera, and they kept track of, you know, who had which spot in the pyramid.” (DN 680, #8269). The Government referred to the data as “gold.” (DN 681, #8324-25.)
ii.	Keep and his opinion that i2g was a pyramid scheme
Keep testified regarding “what the results would have be if all participants performed at their best” “in an optimal scenario.” (DN 487, #3841). In that model, Keep testified that at least 87.5 of participants would have lost money. (Id. at #3842). He even said that 87.5% of Emperors would have been losers. (Id. at #3844).
Once Keep presented the purportedly optimal scenario, the Government then asked and emphasized whether Keep was “able to look at the actual data from Backoffice Solutions as to how the pyramid played out in this case… What about how it played out? Were you able to look at that data?” (DN 487, #3844). Keep unequivocally stated that yes, he was able to look at the data. (Id.).  
Keep testified that 101-i “shows for every participant in the system how much they gained or lost.” (DN 487, #3876). Specifically, he testified:
[US Exhibit 101i] shows the value of payments made, payments made back out to the individual in a spot, an individual account; the value of the position that they held; and then whether or not that account had a net gain or a net loss, meaning if you were to look at the value paid in and the value paid out, meaning a return, the difference is either a positive number or a negative number or zero. And so that's what this reports.

(DN 487,#3876). As the Government phrased it, “so that shows for every participant in the system how much they gained or lost?,” and Keep answered “[c]orrect.” (Id.).
He further testified that he was “able to use that to figure out the total percentage of people that either gained money or lost money through participation with I2G.” (Id. at #3876-77). This analysis showed 96% of participants lost money, and the Government again bolstered that Keep was using the “actual data.” (Id. at #3877). The Government had Keep testify to the loss rate again. (Id. at #3883). Keep testified that the “commissions earned” were “consistent with the business being a pyramid scheme.” (Id. at #3886). Keep testified that the data was “really [the] telling point” of how i2g operated in terms of being a pyramid scheme. (DN 486, #3752).
In a colloquy, the Government explained that “how many people gained money and how many people lost money in this program” is “necessary to the analysis of a pyramid scheme.” (DN 690, #8273 (emphasis added)). The two primary factors of the four factors that Keep used to assess whether i2g was a pyramid scheme was “the optimal scenario for the business model” and “the sales data.” (DN 487, #3885). Moreover, Keep testified he needed to “ have all this data” and had to “do all this detailed analysis” to determine whether a company was a pyramid scheme. (DN 487, #3934-35). Keep testified that he has never had the win/loss data for a case besides this for i2g, and the win/loss data very helpful to reaching his conclusion. (DN 487, #3997-98). Yet the Government failed to disclose evidence that contradicted Keep’s testimony on both of the gain/loss rate and the optimal scenario, which are two of the key factors Keep testified were considered in determining i2g was a pyramid scheme. Indeed, the Government admitted at trial that how many people gained money and lost money is necessary to the analysis of a pyramid scheme. (DN 690, #8273).
As Keep explained, in MLMs, “85 to 90 percentage of all people who participate in multi-level marketing companies will end up in a loss position.” (DN 487, #3925). Thus, the loss rate needed to be higher than 90%, but the Government had evidence in its possession showing the loss rate was substantially lower. The Government failed to disclose this evidence to Hosseinipour.     
iii.	Agent Sauber and additional spreadsheets
[bookmark: _Hlk213233332]Agent Sauber testified that Reynolds “kept several spreadsheets, and one of them showed all of the commissions earned by all the different members within I2G.” (DN 699, #10322). Agent Sauber then testified to the data that Reynolds provided as well as charts he made from the data. (Id.). Specifically, the Government created additional spreadsheets from the spreadsheets that Reynolds provided. (DN 497, #4079). This evidence was created based on the testimony that larger spreadsheets contained all the information in Reynolds’ system. The Government stated that 101-j “was written by its agent.” (DN 497, #4080). This spreadsheet included gain and loss data that did not accurately reflect the data from Reynolds’ system. (Hosseinipoiur Aff., ). Thus, the Government had its agent participate in manufacturing evidence against Hosseinipour. 
Exhibit 101i, the loss rate, and other evidence is directly rebutted by this new evidence were referenced extensively. (DN 485, #3735; DN 487, #3876-78,  3883, 3975, 3977-78; DN 498,#4163-73; DN 671, #7691-92; DN 681, #8324-25; DN 688, #9049; DN 689, #9323; DN 690, #9488-89; DN 699, #10322; DN 701,#10920).	
C. Government’s Closing Argument 
As the Government explained, “when we give the closing, that is what the United States' position is on things.” (DN 671, #7688). In closing, the Government argued that i2g was a “pyramid scheme.” (DN 671, #7524). The Government’s theory of the case was that “Infinity 2 Global was a pyramid scheme masquerading as a multilevel marketing company.” (Id. at #7525). The Government relied on Keep’s testimony and Reynolds’ spreadsheets to support its argument that i2g was a pyramid scheme. (Id. at #7526-27). In arguing the instructions to the jury, the Government summarized the object of the alleged conspiracies as “what the defendants agreed [to] and were knowingly promoting in this case was a pyramid scheme through their promotion of I2G or Infinity 2 Global.” (Id. at #7530). The Government again argued that the scheme to defraud in this case was a pyramid scheme. (Id. at #7532). “ Dr. Keep came in and testified in detail about the pyramid scheme in this case.” (DN 671, #7690). “ Dr. Keep told you that when you look at a pyramid scheme, look at what actually happened. (Id. at #7691). “ That's a pyramid scheme if the design is set so that that many people will fail.”  (Id.). “All the IBOs, all the people that bought in, those 94 percent of the people that lost money when they bought into I2G, and that was the game plan.” (DN 671, #7724).
The Government hammered home how the data and Keep’s testimony proved i2g was a pyramid scheme:
That’s a pyramid scheme if the design is set so that that many people will fail. Then he said let's look at the actual situation, and he looked at the data. And in the actual data, he testified to you that 96 percent of the people, 96 percent of the participants lost money. And look at that spreadsheet, 101I, the participant gain/loss, 96 percent. That's what he testified lost…

This was designed to be a pyramid scheme from the beginning, and it played out just as Dr. Keep had predicted what would have happened. And importantly at the end, Dr. Keep said that he had never had data like this. He had never had access to data like this of exactly how everything played out.

(DN 671, #7691-92).
D. The Government’s Statements regarding Disclosure.
[bookmark: _Hlk211434034]Before trial, the Government represented that it had “complied with all of its discovery obligations and will continue to do so.” (DN #265, #1763). The Government further stated, “the United States recognizes its disclosure obligations pursuant to Brady and Giglio and will fulfill such responsibilities.”  (Id. at #1766). In ruling on a motion for disclosure of certain Brady material, the Court relied on the Government’s representations that it would provide defendants with exculpatory or impeachment evidence: 
the United States represents that it has complied with its discovery obligations under Federal Rule of Criminal Procedure 16 and acknowledges its obligation to provide Defendant with exculpatory and impeachment evidence, as required under Brady v. Maryland, 373 U.S. 83 (1962) and Giglio v. United States, 405 U.S. 150 (1972), in a timely fashion for its effective use at trial.

At trial, the Government represented that it had “already produced [Reynolds’] materials to the defense.” (DN 679, #8248). On August 4, 2022, the Court made clear that it was “relying upon the United States and their good faith” as in disclosing necessary documents. (DN #683, #8635). The Court was “counting on them to make sure that their disclosures are compliant with the law.” (Id.). Specifically as it related to Brady materials, the Court instructed that it was “relying on [the prosecutors’] judgment to comply with Brady with regard to exculpatory evidence.” (Id. at #8637). In response, Mr. Sewell affirmatively represented to this Court and Hosseinipour that “the United States is complying with all of its obligations.” (Id. at #8641). The Court “absolutely trust[ed]” that representation. (Id.). But the Government abused the Court’s trust, warranting a new trial. Indeed, two days prior to these statements, on August 2, 2022, the Government received access to Reynolds’ entire database. Mr. Sewell forwarded the database information to Agent Sauber, the Government’s lead investigator, so the Government could take advantage of this information. However, Mr. Sewell did not disclosure the information in the Government’s possession to Ms. Hosseinipour. 
[bookmark: _Hlk213008350]The Government was on notice from the Court that it “underst[ood] that the defendants could reasonably be expected to derive defensible information from the database.” (DN 681, #8338). The Government even told the defense that it had “already produced [Reynolds’] materials to the defense.” (DN 679, #8248). Yet, the Government suppressed such information from Hosseinipour. 
E. The Court’s View on the Government’s Disclosure Obligations in this Case. 
	On August 24, 2022, the Court informed all parties of the importance of the Government providing documents to the Defendants in this case given its specific facts. As the Court stated, it “has the inherent power to require production of all relevant facts in a criminal trial as part of the -- the intent to make sure that defendants get the full benefit of cross-examination and the truth-finding process is enhanced. That’s what we’re all here for, right?” (Id. at #10673-74). The Court instructed that “the idea of making sure that these defendants get a full and fair opportunity to find the truth, I think – in this case only, I think it’s worth – it’s worth that.” (DN 700, #10677). The Government, thus, was understood the Court expected the Government would fulfill its duties to ensure that the Defendants received a full and fair opportunity to find the truth.  
F. Reynolds’ Post-Trial Affidavits
A declaration and spreadsheets that Reynolds produced post-trial revealed that commissions had been filtered out of 101i. (R.721-2;Ex.3 to R.721-2.) 101i did not include thousands of commission transactions, which resulted in the exclusion of more than $28 million in commissions. (Hosseinipour Aff.). These commissions were tracked by Reynolds’ system but not included in 101i. The Government had Reynolds remove this exculpatory information from 101i. This new evidence directly negates the Government’s proof and theory at trial that there were more than $30 million in losses and a more than 96% loss rate. 
Reynolds’ second affidavit revealed that the Government had the ability to run queries to search for information in his database, including the amount of individuals who gained or lost money with i2g. Performing this search revealed that more than 37% of participants made money. Despite the fact that the Government had the ability to run these searches, it did not provide such access to the Defendants. Instead, it suppressed this information. Moreover, Reynolds’ second affidavit makes clear that the Government had access to his entire database and knew the full amount of commissions tracked in his database. Thus, the Government knew that 101-i filtered out $28 million in commissions and that Reynolds, Keep, and others falsely testified and relied on the statements that 101-i presented all gains and losses as tracked by Reynolds’ system. 
G. The Government’s Statements on Appeal
Despite possessing a database that showed 101-i did not present all gains and losses as tracked by Reynolds’ system, the Government represented to the Sixth Circuit that Reynolds confirmed that Exhibit 101i showed “participants’ gain and loss data that was tracked by [his] system.” (Gov. Br., p. 56). (emphasis in original). “Exhibit 101i merely presented the data as recorded in Reynolds’s system.” (Id.). The government clarified with Reynolds that he provided “just the gain and loss that was tracked by [his] system.” (Id. at 60). The Government further claimed that Hosseinipour had not proven that the Government knew the data shown in 101i was not all the data tracked by Reynolds’ system. The Government made these arguments and factual statements to the Sixth Circuit despite knowing that they were not true as they were in possession of Reynolds’ entire database and could run queries that show the falsity of these statements. 
H. Hosseinipour Affidavit
Hosseinipour’s affidavit makes clear that she did not know that the Government and/or Reynolds filtered out more than $28 million in commissions from 101-i at trial. (Hosseinipour Aff.). After trial, she received a spreadsheet from Reynolds showing all the commissions that participants actually earned with i2g. (Id. at ). Using the information provided to her after trial after being notified that 101-i does not present the information as tracked by Reynolds’ data, Hosseinipour attempted to verify whether certain individuals gained or lost money and compared those findings to 101-i. (Id. at ). These efforts showed that the Government presented fabricated evidence to the jury that dramatically underreported gains and overreported losses. (Id. at ).
For example, the “victim-investors” identified by the Government in the indictment were not victims. The “actual” data from Reynolds’ system shows that Queyenne Pepito, Ja Jeong, and Michelle Kim all made money with i2g. (Id. at ). Yet, the Government presented evidence showing that each of them lost more than $100,000 as tracked by Reynolds’ system. (Id. at ). The Government had Reynolds manufacture evidence to suggest that they were victims despite his system showing that they gained money, and then, Reynolds testified that such the losses were correct. 
Additionally, as it relates to Hosseinipour’s downline, Hosseinipour has reviewed in the gains and losses of seventeen members of her downline. (Id. at ). These were individuals that she closely worked with during her time at i2g. Remarkably, the Government filtered out more than $1.8 million of earnings from just those eighteen participants. (Id. at ). Had the Government provided the actual gains and losses from Reynolds’ system, Hosseinipour would  have shown that these eighteen individuals made over $2 million collectively, and each individually made money as well. (Id. at ). This goes directly to her defense that she did not act with an intent to defraud and that she believed the people she was bringing into i2g could earn money as these individuals did actually earn money. The suppression of this evidence by the Government substantially impaired her defense.     
LEGAL STANDARD
	For a motion for new trial based on newly discovered evidence, a defendant generally “must establish the following: (1) the new evidence was discovered after the trial; (2) the evidence could not have been discovered earlier with due diligence; (3) the evidence is material and not merely cumulative or impeaching; and (4) the evidence would likely produce acquittal.” United States v. Seago, 930 F.2d 482, 488 (6th Cir. 1991).
	However, where, the Government knowingly failed to produce exculpatory evidence, a defendant need not show that the evidence would likely produce acquittal; instead, a defendant must only show that there is a reasonable likelihood that the false testimony could have affected the judgment of the jury. United States v. O’Dell, 805 F.2d 637, 641 (6th Cir. 1986). “[T]he defendant must show only that the favorable evidence at issue was ‘material,’ with ‘materiality’ defined according to opinions interpreting the Brady doctrine.” United States v. Frost, 125 F.3d 346, 382 (6th Cir. 1997). Under both standards, Hosseinipour is entitled to a new trial.
The “prosecutor’s role transcends that of an adversary: he ‘is the representative not of an ordinary party to a controversy, but of a sovereignty ... whose interest ... in a criminal prosecution is not that it shall win a case, but that justice shall be done.’” United States v. Bagley, 473 U.S. 667, 675 (1985) (quoting Berger v. United States, 295 U.S. 78, 88 (1935)).  Thus, an “exception exists, however, where it is shown that the Government's case included false testimony and the prosecution knew or should have known of the falsehood.... [A] new trial must be held if there was any reasonable likelihood that the false testimony would have affected the judgment of the jury.” United States v. Stoddard, 875 F.2d 1233, 1237 (6th Cir. 1989) (quoting United States v. Antone, 603 F.2d 566, 569 (5th Cir.1979)). Thus, in these cases, a defendant does not need to show the four factors that are generally applicable to a motion for new trial based on newly discovered evidence. Id.
Additionally, the “‘court may vacate the judgment and grant a new trial if the interest of justice so requires.’” United States v. Iossifov, 45 F.4th 899, 920 (6th Cir. 2022) (quoting Fed. R. Crim. P. 33(a)).
ARGUMENT
I. Hosseinipour meets the standard for a motion for new trial based on newly discovered evidence.

a. Hosseinipour discovered new evidence.
At trial, Hosseinipour did not know that 101-I did not actually show the gains and losses as shown in Reynolds’  system. She also did not know the Government had the ability to run queries against Reynolds’ database and suppressed this evidence at trial. On September 8, 2025, Hosseinipour first learned that the Government had the ability to run queries against Reynolds’ database at trial and did not disclose this evidence to Hosseinipour. (See Exhibit 1, Hosseinipour Aff.). Hosseinipour learned this information when she received Jerry Reynolds’ affidavit that provides sworn testimony that he shared access to his database with the Government (See id.; see also DN 847, Reynolds Aff., #12222). Hosseinipour further learned for the first time that more than 37% of i2g participants made money from i2g and that the Government had this information in its possession at trial. (DN 847, #12222). Hosseinipour learned that the Government had the ability to run queries to determine “which participants made money and which did not” at trial. (Id.). The Government did not disclose this information to Hosseinipour. (Ex. 1, Hosseinipour Aff.).
Additionally, after trial, Hosseinipour learned that the Government had Reynolds filter out $28 million in commissions. The Government knew Reynolds filtered out these commissions because it had access to his entire database and could run the queries that Reynolds performed. 
The Government had the Court read the second superseding indictment which referred to Queyenne Pepito (QP in the indictment), Ja Jeong (SJ in the indictment), and Michelle Kim  (MK in the indictment) as victim investors. (DN 678; #8049-50, 8057-58). The Government similarly proposed call Pepito, Ja Jeong, and Kim victim investors in the jury instructions, which led to them being referred to as victims in the jury instructions. (DN 554, #5263). Yet, these individuals were not victims. Rather, Reynolds’ system showed that these three individuals who were identified in the indictment and jury instructions made substantial amounts of money. Based on a conversation with Reynolds after a trial along with a spreadsheet that he provided, Hosseinipour learned that Reynolds’ system showed each of these individuals gained money. Indeed, the Government had Reynolds filter out commissions earned by these individuals, and the Government admitted evidence that grossly underreported their commissions. Thus, the jury was led to believe that these individuals lost money with i2g; even though, Reynolds’ system actually shows that each of them made money. Indeed, rather than losing more than $100,000 as the Government claimed Reynolds’ system provided, Reynolds’s system actually shows each gained more than $20,000:
[image: A graph of different colored squares

AI-generated content may be incorrect.][footnoteRef:1] [1:  Faraday – I need you to walk me through these charts.] 

b. Evidence could not have been discovered earlier with due diligence. 
A defendant is entitled to reasonably rely not just on the presumption that the Government will fully perform its duty to disclose all exculpatory materials as well as its express representation that it will disclose Brady information. Strickler v. Greene, 527 U.S. 263, 284 (1999). When the Government makes such a representation, a defendant has “basis for believing the [Government] had failed to comply with Brady at trial. Id. at 287. When the Government asserts “it would disclose all Brady material,” a defendant “cannot be faulted for relying on that representation.” Banks v. Dretke, 540 U.S. 668, 693 (2004). A defendant “does not have a burden to investigate whether there exists evidence that the government had a constitutional obligation to disclose, but did not.” Jefferson v. United States, 730 F.3d 537, 546 (6th Cir. 2013). “A rule thus declaring ‘prosecutor may hide, defendant must seek,’ is not tenable in a system constitutionally bound to accord defendants due process.” Banks, 540 U.S. 668, 696 (2004). 
Here, there was no duty to seek additional information because the Government represented that it had provided the Defendants with all Brady material and all other information it was required to disclose. Under Banks and Strickler, Hosseinipour was entitled to rely on the representations from the Government and had no duty to seek information that would have only been found if the statements were false. 
Additionally, as the Court is aware, Reynolds obtained independent counsel to represent him (See DN 681, #8316). Counsel for Hosseinipour could not contact Reynolds directly. Reynolds would not talk to the Defendants. (DN 681, #8326). Reynolds testified that he would “ not communicate with anybody except my attorney.” (DN 498, #4219). Thus, Hosseinipour’s counsel could not interview him. Because Reynolds would not meet with the Defendants, Hosseinipour could not have discovered this information. See Strickler v. Greene, 527 U.S. 263, 285 (1999) (“defense could not discover copies of these notes from Stoltzfus herself, because she refused to speak with defense counsel before trial”); United States v. Frost, 125 F.3d 346, 383 (6th Cir. 1997) (recognizing an attempt to interview a witness as sufficient for exercising diligence); see also United States v. Garland, 991 F.2d 328, 336 (6th Cir. 1993). Thus, this information could not have been discovered with due diligence. 
c. Evidence is material, not cumulative, and merely impeaching
The evidence is material, not cumulative or merely impeaching. The fact that 37% of i2g participants gained money was not disclosed at trial. The testimony from Keep was that more than 96% of participants lost money based on all the gains and losses tracked by Reynolds’ system as shown in US 101-i. The Government explained that “how many people gained money and how many people lost money in this program” is “necessary to the analysis of a pyramid scheme.” (DN 690, #8273 (emphasis added)). The two primary factors of the four factors that Keep used to assess whether i2g was a pyramid scheme was “the optimal scenario for the business model” and “the sales data.” (DN 487, #3885). Moreover, Keep testified he needed to “ have all this data” and had to “do all this detailed analysis” to determine whether a company was a pyramid scheme. (DN 487, #3934-35). Keep testified that he has never had the win/loss data for a case besides this for i2g, and the win/loss data very helpful to reaching his conclusion. (DN 487, #3997-98). Yet the Government failed to disclose evidence that contradicted Keep’s testimony on both of the gain/loss rate and the optimal scenario, which are two of the key factors Keep testified were considered in determining i2g was a pyramid scheme. It also directly rebutted information that the Government said was necessary for the determination at pyramid scheme. 
	The evidence not only directly rebutted two key foundational pieces upon which Keep’s opinion rested. It also directly refuted the testimony of Reynolds. Reynolds testified that 101-i accurately presented all gains and losses as tracked by his system. The Government characterized this evidence as gold. The evidence that the Government considered was gold was manufactured by the Government. The information revealed after trial shows the Government had Reynolds filter out more than $25 million of commissions when creating 101-i. Thus, 101-i did not show the commission tracked by his system or the gains and losses of the i2g participants. Instead, it grossly overreported losses and even showed participants who gained money as having lost money. 
	While the case was pending, the Government worked with Reynolds to create data—filtering out more than $25 million in commissions—and, then, the Government had Reynolds testify that the information he was presenting was all the gains and losses as tracked by his system. The filtering out of $25 million in commissions was learned after trial based on Reynolds’ own admission and a spreadsheet that he provided Hosseinipour. The Government has also admitted that it had access to his entire database, and the Government could run queries to create reports, such as showing all commission and the participants who gained or lost money. Thus, the Government knew that the spreadsheets that it was having Reynolds create did not accurately present the i2g data in Reynolds’ possession. Instead, it was simply having Reynolds fabricate evidence. The Government then suppressed its ability to run these queries in order to prevent Hosseinipour from learning that the spreadsheets had been manufactured to grossly overreport losses and underreport commissions. 
The Government has admitted that it received this information during the trial, and it did not disclose this information to the defense. As the U.S. Supreme Court instructs, “the prudent prosecutor will resolve doubtful questions in favor of disclosure.” United States v. Agurs, 427 U.S. 97, 108 (1976). The Government’s suppression of this information further supports the evidence’s critical nature.
If the jury could have been persuaded to believe that the government’s representatives in charge of the prosecution had previously tried to convict appellants Graham and McKay by means in part at least of the testimony of Moore which they knew was fabricated, which they, indeed, had aided in fabricating, and were still trying to do so even after Moore had recanted, the basis would have been laid for the same presumption against the government that arises against persons who fabricate, suppress or destroy testimony. Omnia praesumuntur contra spoliatorem. The jury would then have had reason enough for concluding that the prosecutor was conscious that his case against the appellants was lacking in merit and that they were innocent men unjustly accused.

Shelton v. United States, 26 A.3d 216, 232 (D.C. 2011) (quoting United States v. Graham, 102 F.2d 436, 442 (2d Cir.1939).
Any purported attempts that Hosseinipour’s counsel made to impeach Reynolds or Keep does not make this evidence cumulative. As the Sixth Circuit has explained:
It makes little sense to argue that because [the defendant] tried to impeach [the key witness] and failed, any further impeachment evidence would be useless. It is more likely that [the defendant] may have failed to impeach [the key witness] because the most damning impeachment evidence in fact was withheld by the government.

Robinson v. Mills, 592 F.3d 730, 737 (6th Cir. 2010) (quoting United States v. Serv. Deli Inc., 151 F.3d 938, 944 (9th Cir.1998)). Here, the evidence that was not disclosed was that more than $25 million of commissions that were tracked by Reynolds’ system were filtered out of 101i. Further, Reynolds’ system showed the individuals that gained and lost money in i2g, and over 37% of participants gained money. These numbers alone are significant. 
	As Keep has explained in his literature, “[f]irms found to operate pyramid schemes in the 1990s frequently featured characteristics similar to MLM firms but had activities that resulted in financial losses for the overwhelming majority of participants.”[footnoteRef:2] The Consumer Awareness Institute performed a study finding that 99.6% of pyramid scheme participants lose money.[footnoteRef:3] Keep testified at trial that “85 to 90 percentage of all people who participate in multi-level marketing companies will end up in a loss position.” (DN 487, #3926). The fact that Reynolds’ data showed more than 37% of participants gained money with i2g was material. It directly conflicts with the concept that i2g was a pyramid scheme. Indeed, based on Keep’s testimony, the actual data shows that i2g actually operated better than a typical MLM in which he expects 85-90% of individuals to lose money. Yet the Government suppressed this information, and the Government, instead, had its expert testify that more than 96% of participants lost money—a fact that the Government reiterated in its closing argument.  [2:  William W. Keep and Peter J. Vander Nat, Marketing Fraud: An Approach for Differentiating Multilevel Marketing from Pyramid Schemes. available at https://business.tcnj.edu/wp-content/uploads/sites/219/2014/08/Vander-Nat-and-Keep_MLM-2002.pdf]  [3:  Jon M. Taylor, The Case (for and) against Multi-level Marketing. available at https://www.ftc.gov/sites/default/files/documents/public_comments/trade-regulation-rule-disclosure-requirements-and-prohibitions-concerning-business-opportunities-ftc.r511993-00017%C2%A0/00017-57317.pdf] 

The Government had in its possession exculpatory documents that it failed to disclose that would have allowed Hosseinipour to rebut the testimony of Reynolds, Keep, Sauber, and McClelland. “[T]he government is required to turn over evidence in its possession that is both favorable to the accused and material to guilt or punishment.” Schledwitz v. United States, 169 F.3d 1003, 1011 (6th Cir. 1999).  “Moreover, it is well-settled that this disclosure obligation includes evidence that could be used to impeach the credibility of a witness.” Id. (citing Giglio v. United States, 405 U.S. 150, 154–55 (1972)). “[I]t is fundamentally unfair for the government to achieve a conviction through the concealment of evidence which undermines the strength of the government’s case against the defendant.” United States v. Presser, 844 F.2d 1275, 1282–83 (6th Cir. 1988). The Government has a “broad duty of disclosure.” Strickler v. Greene, 527 U.S. 263, 281 (1999). A Brady violation can be willful or inadvertent. Id. at 282; United States v. Paulus, 952 F.3d 717, 728 (6th Cir. 2020) (“[I]rrespective of the good faith or bad faith of the prosecution, the failure to disclose favorable, material evidence to the defense violates due process.”). 
The Government violates Brady, and “a new trial is warranted, if three conditions are met: “The evidence at issue must be favorable to the accused, either because it is exculpatory, or because it is impeaching; that evidence must have been suppressed by the State, either willfully or inadvertently; and prejudice must have ensued.” United States v. Tavera, 719 F.3d 705, 710 (6th Cir. 2013) (quoting Strickler v. Greene, 527 U.S. 263, 281–82 (1999)).
Here, the Government had in its possession that rebutted the underlying data upon which Keep rest, two of the factors that he analyzed to determine i2g was a pyramid scheme, Reynolds’s entire testimony, and spreadsheets that the Government’s agent Sauber put together. This is confirmed by the evidence that Hosseinipour newly discovered. This information is Brady material that was suppressed.
D.	It is reasonably likely that the evidence could have affected the judgment.  
The Court “evaluate[s] the evidence as a whole, rather than on an individual basis, in order to determine whether it was material.” McNeill v. Bagley, 10 F.4th 588, 598 (6th Cir. 2021) “The question is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.” Kyles v. Whitley, 514 U.S. 419, 434 (1995).  “A ‘reasonable probability’ of a different result is accordingly shown when the government's evidentiary suppression ‘undermines confidence in the outcome of the trial.’” Id. (quoting Bagley, 473 U.S. at 678. “The possibility of an acquittal on a criminal charge does not imply an insufficient evidentiary basis to convict.” Kyles, 514 U.S. at 435. “[T]he prosecution’s responsibility for failing to disclose known, favorable evidence rising to a material level of importance is inescapable.” Id. at 438.
Here, the exculpatory information directly rebutted the Government’s primary theory of the case. As the Government explained, “when we give the closing, that is what the United States' position is on things.” (DN 671, #7688). The Government’s theory of the case was that “Infinity 2 Global was a pyramid scheme masquerading as a multilevel marketing company.” (Id. at #7525). The Government relied on Keep’s testimony and Reynolds’ spreadsheets to support its argument that i2g was a pyramid scheme. (Id. at #7526-27). “Dr. Keep came in and testified in detail about the pyramid scheme in this case.” (DN 671, #7690). “Dr. Keep told you that when you look at a pyramid scheme, look at what actually happened. (Id. at #7691). “ That's a pyramid scheme if the design is set so that that many people will fail.”  (Id.). The Government explained how the data and Keep’s testimony proved i2g was a pyramid scheme:
That’s a pyramid scheme if the design is set so that that many people will fail. Then he said let's look at the actual situation, and he looked at the data. And in the actual data, he testified to you that 96 percent of the people, 96 percent of the participants lost money. And look at that spreadsheet, 101I, the participant gain/loss, 96 percent. That's what he testified lost…

This was designed to be a pyramid scheme from the beginning, and it played out just as Dr. Keep had predicted what would have happened. And importantly at the end, Dr. Keep said that he had never had data like this. He had never had access to data like this of exactly how everything played out.

(DN 671, #7691-92).
At trial, the Government admitted that “how many people gained money and how many people lost money in this program” is “necessary to the analysis of a pyramid scheme.” (DN 690, #8273 (emphasis added)). The two primary factors of the four factors that Keep used to assess whether i2g was a pyramid scheme was “the optimal scenario for the business model” and “the sales data.” (DN 487, #3885). Keep testified he needed to “ have all this data” and had to “do all this detailed analysis” to determine whether a company was a pyramid scheme. (DN 487, #3934-35). Yet the Government failed to disclose evidence that contradicted Keep’s testimony on both of the gain/loss rate and the optimal scenario, which are two of the key factors Keep testified were considered in determining i2g was a pyramid scheme. Given that this exculpatory evidence was necessary to the determination of a pyramid scheme, it is material under Brady.
Moreover, the Government was on notice from the Court that it “underst[ood] that the defendants could reasonably be expected to derive defensible information from the database.” (DN 681, #8338). The Government even told the defense that it had “already produced [Reynolds’] materials to the defense.” (DN 679, #8248). Based on these statements, it is clear that the suppressed evidence is material. 
II. The Government committed misconduct, requiring a new trial.
The Government worked with Reynolds to create spreadsheets in preparation for trial that do not reflect the data contained in his system. The Government had Reynolds testify that these spreadsheets accurately reflects the data contained in his system, and the Government called this information gold. The Government gave this data to its expert, and it had its expert testify that i2g was a pyramid scheme because everyone lost money based on the data he reviewed. In its closing, the Government argued that i2g operated exactly as Defendants planned for it to operate because over 96% of participants lost money. Yet, the Government now admits that it had in its possession Reynolds’ entire database. Reynolds has also provided by affidavit that the Government had the ability to query reports, which allowed it to independently verify that 101-i did not contain all commissions shown in Reynolds’ database. Instead, 101-i only showed $9.5 million in commissions and failed to report more than $28 million of commissions. In simple terms, 101-i was created for the purpose of trial to serve as definitive proof that almost everyone lost money at i2g, and Reynolds provided the foundation for its admission by falsely testifying that the spreadsheet showed all gains and losses. At the same time, it is now undisputed that the Government knew the information was fabricated and did not correct Reynolds’ testimony. In these circumstances, a new trial is appropriate.  
A couple of different tests show the gravity of what occurred here. An “exception [to the newly discovered evidence test] exists, however, where it is shown that the Government's case included false testimony and the prosecution knew or should have known of the falsehood.... [A] new trial must be held if there was any reasonable likelihood that the false testimony would have affected the judgment of the jury.” United States v. Stoddard, 875 F.2d 1233, 1237 (6th Cir. 1989) (quoting United States v. Antone, 603 F.2d 566, 569 (5th Cir.1979)). Under Stoddard, the Government has now admitted that it had access to Reynolds’ database. Reynolds has also confirmed that it could run queries to provide reports showing that $28 million in commissions were filtered out of 101-I; that 101-i does not reflects the gains and losses as shown by Reynolds’ system; that Reynolds could not lay an evidentiary basis because the spreadsheet was created for trial and did not accurately reflect the data in his database; and that multiple witnesses falsely testified to what 101-i showed. Moreover, it was a necessary part to showing that i2g was a pyramid scheme as the Government conceded at trial. Under Stoddard, a new trial is warranted.  
Fraud on the Court has five elements: 
1) on the part of an officer of the court; that 2) is directed to the judicial machinery itself; 3) is intentionally false, willfully blind to the truth, or is in reckless disregard for the truth; 4) is a positive averment or a concealment when one is under a duty to disclose; and 5) deceives the court. 

Carter v. Anderson, 585 F.3d 1007, 1011 (6th Cir. 2009) (quoting Demjanjuk v. Petrovsky, 10 F.3d 338, 348 (6th Cir.1993)). An attorney’s “loyalty to the court, as an officer thereof, demands integrity and honest dealing with the court. And when he departs from that standard in the conduct of a case he perpetrates fraud upon a court.” Demjanjuk, 10 F.3d at 352. This is underscored by the role of a prosecutor: The “prosecutor’s role transcends that of an adversary: he ‘is the representative not of an ordinary party to a controversy, but of a sovereignty ... whose interest ... in a criminal prosecution is not that it shall win a case, but that justice shall be done.’” United States v. Bagley, 473 U.S. 667, 675 (1985) (quoting Berger v. United States, 295 U.S. 78, 88 (1935)).  
	Here, the Government made false statements about what 101-i purported to be and had its witnesses falsely testify as to what it was. These statements were directed to show that i2g was a pyramid scheme because more than 96% of participants lost money. The Government had in its possession Reynolds’ entire database and the ability to run queries showing the total gains and losses. These queries would have revealed that more than $28 million in commissions were excluded from 101-I, and over 37% of individuals made money with i2g. Thus, the Government should have known of the falsity of the evidence and the statements to the Court. The Government has a duty of candor as well as duties under Brady to disclose the exculpatory information and Napue to correct incorrect testimony. The Government failed to disclose exculpatory information and made direct misrepresentations to the Court. Thus, a fraud was committed upon this Court. 
CONCLUSION
	Based on the foregoing, the Court should grant Hosseinipour a new trial. Alternatively, the Court should hold a hearing regarding her motions for a new trial. 
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