
 

UNITED STATES DISTRICT COURT  
  WESTERN DISTRICT OF KENTUCKY  
  AT OWENSBORO  
  
 
UNITED STATES OF AMERICA     PLAINTIFF  
 
  
v.                            CRIMINAL ACTION NO: 4:17-CR-12-GNS 
 
  
RICHARD G. MAIKE, et. al.                         DEFENDANTS  
 

MOTION TO EXCLUDE TESTIMONY OF MANNING GILBERT WARREN III  
and REQUEST FOR DAUBERT HEARING 

 
Because it is not proper expert testimony, this Court should exclude the proposed testimony of 

University of Louisville law professor Manning Gilbert Warren III.  The United States moves the Court 

to exclude that testimony or, in the alternative, conduct a Daubert hearing to determine its 

admissibility. 

Background 

Between February 2013 and September 2014, defendants organized and promoted the 

company Infinity 2 Global (“I2G”).1  In promoting I2G, defendants told investors they could join the 

company by purchasing one of four ranks:  Novice, Player, High Roller, or Emperor.  All ranks 

received use of I2G’s purported products:  the I2G Touch (a social media software application), 

Songstagram (a music software application introduced in March 2014), and the I2G casino (an online 

casino open only to overseas gamblers).  An Emperor—limited to 5,000 participants-- received an 

additional perquisite:  for the rest of time, 50% of the I2G casino profits would be divided among the 

 
1 In July 2014, I2G changed its name to Global 1 Entertainment (“G1E”).    
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Emperors.  As it turns out, there were no casino profits.2  But all members could earn commissions 

by recruiting new members to buy into the company.  Recruitment is where the money was made.   

One issue at trial is whether I2G was a pyramid scheme (in which participants obtain their 

monetary rewards primarily through enrolling new people into the program) or a legitimate 

multilevel marketing program (in which participants obtain their monetary rewards by selling goods 

and services to the public). 

Defendants Rick Maike and Doyce Barnes plan for Professor Warren to (1) opine on the law 

relating to pyramid schemes, and (2) argue that the “Emperor” portion of defendants’ pyramid 

scheme—because it was capped at 5,000 participants—featured an “effective anti-saturation 

program.”  See Exhibit 1, Disclosure of Expert Manning Warren (attached).  For the reasons 

discussed below, the United States objects to that testimony. 

Discussion 

A. The Daubert Standard 

Expert testimony must “help the trier of fact to understand the evidence or to determine a fact 

in issue.” Fed. R. Evid. 702(a). “This condition goes primarily to relevance.” Daubert v. Merrell 

Dow Pharms., Inc., 509 U.S. 579, 591 (1993). The question “is whether expert testimony proffered 

in the case is sufficiently tied to the facts of the case that it will aid the jury in resolving a factual 

dispute.” Id. (quotation marks omitted). The requirement that the testimony be helpful “requires a 

valid scientific connection to the pertinent inquiry as a precondition to admissibility.” Id. at 591–92.   

In Daubert, the Supreme Court explained that a district court faced with a proffer of expert 

testimony must assess whether the reasoning or methodology underlying the testimony is 

scientifically valid and can properly be applied to the facts in issue. Daubert, 509 U.S. at 592-93. 

 
2 Over the course of its seventeen-month existence, I2G spent over $180,000 to set up and 
operate the casino, which only had two profitable months ($15,701 in April 2013 and $11,032 in 
May 2013). 

Case 4:17-cr-00012-GNS-CHL   Document 381   Filed 04/13/22   Page 2 of 8 PageID #: 2918



3  
  

Many factors may bear on that inquiry, including: (1) whether the theory or technique has been or 

can be tested; (2) whether the theory or technique has been subjected to peer review and publication; 

(3) the known or potential error rate; and (4) whether the theory or technique is widely accepted. Id. 

at 593-94. The Supreme Court emphasized that the inquiry is “a flexible one,” the ultimate goal of 

which is to determine the evidentiary relevance and reliability of the proposed expert testimony. Id. 

at 594-95. 

B. Lack of Qualifications 

Professor Warren is not qualified to testify as an expert on pyramid schemes.  Professor 

Warren is certainly accomplished:  he has been a law professor for just under forty years, and he has 

published numerous articles and books.  See Exhibit 2, Warren Curriculum Vitae (attached).  But 

defendants have offered zero evidence that Professor Warren has published any work on the subject 

of pyramid schemes or testified on the subject of pyramid schemes.  Compare Exhibit 2, Warren 

Curriculum Vitae with F.T.C. v. BurnLounge, Inc., 753 F.3d 878, 888 (9th Cir. 2014) (finding an 

expert’s testimony reliable given “his previous experience analyzing pyramids; his previous 

experiences testifying in court in five similar cases and providing expert deposition testimony in 

seven similar cases; [and] his published article on the difference between pyramids and legal 

MLMs.”). 

From the materials provided, it appears that Professor Warren is an expert in securities and 

corporate law, but he has published nothing on pyramid schemes, much less on how the concept of 

anti-saturation relates to pyramid schemes.  Nonetheless, defendants seek to qualify him as an expert 

based on one thing: “He teaches classes to law students that include illegal pyramid schemes.”  

Exhibit 1, Disclosure of Expert Manning Warren at 1.  Defendants have not provided Professor 

Warren’s classroom materials, nor do they detail the depths of his teachings (do pyramid schemes 

receive a passing mention in his class or are they the subject of thorough analysis?).  Professor 

Warren’s expertise in securities law does not qualify him as an expert on pyramid schemes.  See 
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Berry v. City of Detroit, 25 F.3d 1342, 1352 (6th Cir. 1994) (“A divorce lawyer is no more qualified 

to opine on patent law questions than anyone else, and it is a mistake for a trial judge to declare 

anyone to be generically an expert.”).  Due to his lack of experience and expertise, this Court should 

bar him from testifying as an expert on pyramid schemes. 

C. Opining on the Law 

No expert should opine on the law.  This Court has found that “an expert witness should not 

instruct the jury as to the applicable principles of law.”  Walden v. Pryor, No. 5:18-CV-171-TBR, 

2022 WL 736115, at *3 (W.D. Ky. Mar. 10, 2022) (citing United States v. Zipkin, 729 F.2d 384, 387 

(6th Cir. 1984); and Marx & Co., Inc. v. Diner's Club, 550 F.2d 505, 509–10 (2d Cir. 1977)) 

(internal quotation marks omitted).  Instead, “[i]t is the function of the trial judge to determine the 

law of the case, and it is impermissible to delegate that function to a jury through the submission of 

testimony on controlling legal principles.”  Id. (internal quotation marks omitted). 

Ignoring this directive, Professor Warren’s disclosure includes an analysis of United States v. 

Gold Unlimited, Inc., 177 F.3d 472 (6th Cir. 1999), concluding that “[t]he line between legal MLM 

companies and illegal pyramid schemes has been unclear and has shifted” and “[u]ncertainty in the 

law has resulted in difficulty for courts, regulators, and legal scholars to determine whether an MLM 

structure is viable.”  Exhibit 1, Expert Disclosure of Manning Warren at 2-3.  None of this section of 

Professor Warren’s disclosure is appropriate for the jury.  It is the function of the trial judge alone to 

determine the law of the case.   

Professor Warren continues his analysis with a discussion of the relevance of “internal 

consumption,” citing a Kentucky statute, an FTC Staff Advisory Opinion, the Ninth Circuit’s 

decision in BurnLounge, and more discussion of Gold Unlimited.  Exhibit 1, Expert Disclosure of 

Manning Warren at 5-6.   This Court’s jury instructions will likely include an instruction on the 

relevance of internal consumption, as this is a legal question.  See Gold Unlimited, 177 F.3d at 483 

(noting that “[i]n subsequent cases involving alleged pyramid schemes, prudent district courts might 
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supplement [the jury instruction] to reflect the difference between legitimate multi-level marketing 

and illegal pyramids”).”  But Professor Warren’s task is not to instruct the jury on the law.  That 

testimony should be excluded.  Walden v. Pryor, No. 5:18-CV-171-TBR, 2022 WL 736115, at *3 

(W.D. Ky. Mar. 10, 2022). 

D. The Anti-Saturation Defense 

Professor Warren plans to present testimony that in his opinion I2G had an effective anti-

saturation program.  Exhibit 1, Disclosure of Expert Manning Warren at 4-5.  Presumably, 

defendants hope to request a jury instruction on the anti-saturation defense, as posited in United 

States v. Gold Unlimited, Inc., 177 F.3d 472, 482 (6th Cir. 1999) (“a defendant carr[ies] the burden 

of establishing that it has effective anti-saturation programs”).  But “where there is insufficient 

evidence, as a matter of law, to support an element of the affirmative defense, the defendant can be 

precluded from presenting any evidence of [the affirmative defense] to the jury.”  Id. (internal 

quotation omitted).  That testimony should be excluded. 

First, given Professor Warren’s lack of expertise on pyramid schemes, the Court should greet 

his novel theory with skepticism.  Professor Warren’s simplistic theory—that a numerical cap (here, 

to 5,000 victims) can qualify as an effective anti-saturation program—has not been tested, has not 

been subjected to peer review and publication, and defendants have provided no evidence that 

Professor Warren’s theory is widely accepted.  The United States has identified zero cases in which 

an anti-saturation program consisting of a simple numerical cap has been approved.  Gold Unlimited 

references five anti-saturation programs:  Ger-Ro-Mar; Amway; Omnitrition; International Heritage; 

and Cooper.  Id. at 481-82.  None of the programs featured a numerical cap.  See Ger–Ro–Mar, Inc. 

v. FTC, 518 F.2d 33, 36–38 (2d Cir.1975); In re Amway Corp., 93 F.T.C. 618, 716-17 (1979); 

Webster v. Omnitrition Int'l, Inc., 79 F.3d 776, 783 (9th Cir. 1996); SEC v. International Heritage, 

Inc., 4 F.Supp.2d 1378, 1384 (N.D.Ga.1998); People v. Cooper, 421 N.W.2d 177, 183 (Mich. Ct. 

App.1987).  For example, Amway successfully defended the FTC charge with a program featuring 
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the following policies:  “(1) participants were required to buy back from any person they recruited 

any saleable, unsold inventory upon the recruit's leaving Amway, (2) every participant was required 

to sell at wholesale or retail at least 70% of the products bought in a given month in order to receive 

a bonus for that month, and (3) in order to receive a bonus in a month, each participant was required 

to submit proof of retail sales made to ten different consumers.”  Webster v. Omnitrition Int'l, Inc., 

79 F.3d 776, 783 (9th Cir. 1996).  Omnitrition, which featured a program facially similar to 

Amway’s, failed to pass muster, as “the crucial evidence of the actual effectiveness of its anti-

pyramiding distribution rules is missing.”  Id. at 784 (noting: “The FTC held that Amway was not a 

pyramid scheme as a matter of fact because its policies were enforced and were effective in 

encouraging retail sales.”). 

Ignoring all this, defendants blindly maintain that because “the Emperor program was limited 

to 5,000 participants, it cannot constitute an illegal pyramid scheme as a matter of law.”  (R. 306 

Barnes’ Motion in Limine at 2118, rejected at R. 347 Memorandum Opinion and Order at 2808-10).   

Because Professor Warren’s theory has not been tested, subjected to peer review and publication, or 

accepted, this Court should not allow it to be presented to the jury.  Daubert, 509 U.S. at 593-94.   

Second, saturation (and thus anti-saturation) is not at issue in this case.  The anti-saturation 

affirmative defense appears to have first been posited in Gold Unlimited, Inc., 177 F.3d at 481.  

There, after the United States presented evidence that saturation was a potential problem, the defense 

argued that the jury instruction should have included the following:  “A pyramid is improper only if 

it presents a danger of market saturation—that is, only if at some point, persons on the lowest tier of 

the structure will not be able to find new recruits.”  Id.  Gold requested that instruction to counter the 

United States’ arguments regarding saturation.  See id. at 481 (noting the United States’ argument 

that Gold’s scheme was “masked with cosmetic anti-saturation policies”).  Similarly, in both Ger–

Ro–Mar, Inc. v. FTC, 518 F.2d 33 (2d Cir.1975) and In re Amway Corp., 93 F.T.C. 618 (1979), the 

United States (through the FTC) complained of the danger of saturation.  Id.   
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For I2G, however, saturation is not the problem.  Unlike in Gold Unlimited, the United States 

has no plans to present a witness to testify on the dangers of market saturation.  See Gold Unlimited, 

Inc., 177 F.3d at 481.  Unlike in Ger-Ro-Mar, the United States has no plans to argue that “the laws 

of geometrical progression would make it impossible to recruit continually since inevitably a point of 

saturation would be reached.”  Ger–Ro–Mar, Inc. v. FTC, 518 F.2d at 36. Instead, the United States 

plans to show that I2G is a pyramid scheme—not because of any saturation problem, but rather 

because I2G’s scheme meets the definition approved in BurnLounge:  “[A] pyramid scheme is an 

organization in which the participants obtain their money rewards primarily through enrolling new 

people into the program rather than selling goods and services to the public.”  BurnLounge, 753 F.3d 

at 889. 

Finally, even if the Court finds that saturation is at issue, Professor Warren’s analysis is 

insufficient to support a jury instruction for the affirmative defense of anti-saturation.  As the Sixth 

Circuit said in Gold Unlimited,  “[T]he actual effect of the plan[] deserves far more weight than . . . 

the existence of alleged anti-saturation policies shown by the government already to have failed.”  

Gold Unlimited, Inc., 177 F.3d at 481-82.  Rather than focusing on the actual effect of the plan, 

Professor Warren’s analysis appears to be limited to I2G’s business model.  Professor Warren 

provides no discussion (and may be unaware) that approximately 97% of investors who purchased 

Emperor positions lost money, and that 90% of I2G’s revenue came from the buy-in fees for 

Emperor memberships, not product sales.  To the extent I2G had an anti-saturation policy, it failed 

miserably.  And Gold Unlimited only allows an affirmative defense for an effective anti-saturation 

program.  Gold Unlimited, Inc., 177 F.3d at 482 (emphasis added). 

Conclusion  

  This Court should exclude the testimony of Professor Warren, as it lacks both the 

relevance and reliability to assist the jury in its task.  In the alternative, the United States requests 
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this Court conduct a Daubert hearing to determine the reliability, relevance, and qualifications of 

Professor Warren’s proposed testimony.  

Respectfully submitted, 
 
MICHAEL A. BENNETT 
United States Attorney 
 
/s/ Marisa J. Ford    
Marisa J. Ford 
Assistant United States Attorney 
717 W. Broadway 
Louisville, Kentucky  40202 
PH:  (502) 582-5911  
 
Madison T. Sewell 
Assistant United States Attorney 
241 East Main Street, Suite 305 
Bowling Green, Kentucky  42101 
PH:  (270) 781-4438  

 
 

CERTIFICATE OF SERVICE 
 
  I hereby certify that on April 13, 2022, I electronically filed the foregoing with the Clerk of the 
Court by using the CM/ECF system. 
 
   
 

/s/ Marisa J. Ford    
Marisa J. Ford 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT  
  WESTERN DISTRICT OF KENTUCKY  
  AT OWENSBORO  
  
 
UNITED STATES OF AMERICA     PLAINTIFF  
 
  
v.                            CRIMINAL ACTION NO: 4:17-CR-12-GNS 
 
  
RICHARD G. MAIKE, et. al.                         DEFENDANTS  
 

ORDER 
 
 This matter is before the Court on the motion of the United States to exclude from trial 

the testimony of defendants’ expert witness Manning Gilbert Warren III or, alternatively, for a 

hearing pursuant to Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 591 (1993). 

 The Court having considered the motion, and being otherwise sufficiently advised,  

IT IS ORDERED that this matter is scheduled for a hearing on _________, 2022, at _______, in the 

U.S. District Courthouse, Owensboro, Kentucky. 
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